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“Transforming Socialist Property”

Viewed as a central dimension of the economic, political and social process which affected post socialist countries, the restoration of the private property was considered as the fundament of a new system where the market economy replaced the planned one, or where the individuals played the former role of the State
.

Nevertheless, starting from the mid nineties, this thesis of a radical gap between the socialist and the post socialist use of property was progressively dismantled
. First, its contenders started by explaining the limits of a “transitology” literature
, which presupposed a predicted and predictable evolution, a gradual and compulsory succession of developmental phases
. The principle of a linear evolution, imposed by the “transitology” paradigm, was deconstructed and replaced, starting from the question whether this paradigm constitutes itself into a valid concept, which may be properly applied in relation with the multiple post communist spaces. 

Secondly, the proponents of the revision of the “transitology” thesis continued with the remark that the post socialist regime of property had not been established only upon the reconstruction of the pre-socialist property (from between the two world wars), but also in relation with principles, legal terms and political practices inherited from Communism. This is, in fact, the most important thesis of anthropologist Katherine Verdery: “I suggest that, contrary to those who see de-collectivization as a process of (re)creating private property, it is better understood as a process of transforming socialist property. Socialism was not a property void; it had its own structure of property rights, a structure that had a long afterlife in the course of dismantling socialism […] Old power structures renew themselves in radically changed circumstances”
.
Starting from the concepts formulated by the post-socialist studies and especially from the necessity of taking into account the recent past as a general frame for analyzing the (re)construction of private property in the countries of Central and Eastern Europe, our paper builds on two complementary approaches.

On the one hand, we are discussing the legislation area, as the means whereby (to use Claus Offe’s terms
) “the dilemmas of justice in post-communist transitions” were solved in Romania. Our hypothesis is that the legislative redefinition of the private property concerning the “restitution” laws permitted more the development of a new private property (to the detriment of the State and of the ‘former’ owners), and less the reconstruction of the inter-war one. In fact, in the nineties, the great majority of the adopted bills and normative acts privileged more the “redistributive” than the “compensatory” justice.

One the other hand, our reflections concern the possibility/ impossibility of an “ethnic reading” of the restitution legislation. Our hypothesis is that such a reading is not supported by the level of individual benefits, but could be valid on the level of community benefits (meaning the benefits of different ethnic or religious communities).
Immovable Property and Quasi-property during Post-socialism 

The restoration of the private property concerning the buildings nationalized
 after the instauration of the totalitarian communist regime (more than 400 000 buildings were labeled as belonging to “the class enemies”, “the capitalists”, “the exploiters”
 – among which 150 000 were demolished
) was not a priority for the first post-communist governments: between 1990 and 1996 there was no law concerning this problem
. Even more, two special decrees were adopted (no. 61/1990 and no. 85/1992), by means of which 3 billion owners, living in the buildings formerly constructed by the Communist State, had the opportunity of buying the properties they had lived in, at very low prices
. The leader of The Owners of the Nationalized Buildings’ Association thus considers that the two laws in question were “an act of benevolence from the State’s leaders. Why? Because the prices of those flats were between 100 000 and maximum 250 000 lei (for the larger ones), prices reduced to almost nothing by the increasing inflation, after which the value of a house became, in a few years, comparable with the one of a TV”
. 

The President of Romania promulgated quite late (in 1995) the Law no. 112 for the regulation of the situation of certain immovable goods that became State property. This law met strong critiques. Even if it recognized the owner’s right of reclaiming his or her property, the law stipulated as well that an owner could claim only one building, and this upon the double condition that he had formerly lived there or the building was not occupied at the moment (thus, the number of possible property reconstructions was lowered). On the other hand, the Law no. 112 dealt more with “the protection of the current inhabitants” (Chapter 3, article 7-11), who had the right to buy the buildings they were occupying. 

Apart from (re)creating a right to property, those laws (Law no. 61/1990, no. 112/1995) created a quasi-property, because neither the former, nor the present owners could use their right entirely: the first had to extend the inhabitants’ contract by at least five years
, whereas to the second the ownership of the houses they had lived in was legally negated
. But, if we take a traditional definition of property (inherited from ancient Roman law system), then “the action of owning something, of having its benefits, implies that the owner has all the rights upon this good, i.e. the exclusive exercise of its usus (the usage), its fructus (the ability to harvest its fruits), and its abusus (or the right which permits the abandonment of all initial rights, either material or legal)”
. This quasi-property created by the Law no. 112/1995 (but also by the Decree-law no. 61/1990) draws attention to “the special attachment towards the private property of the socialist system, whose formal and explicit interdiction concerning the assertion of one’s right to dispose of (hence also of the liberty to rent) a good that had already been acquired came in sharp contradiction with the regime of private property under the Roman legal system”
. 
A new « Bill concerning the restitution in kind of the buildings taken by the State after 6 March 1945 » drafted by the government was discussed for three years at the Parliament. Contested by the owners as well as by the renters of nationalized buildings, the law was adopted after the 2000 elections (Law no. 10/2001). The implementation of this law gave way to the reopening of the administrative process of property restitution
. Nevertheless, the representatives of the owners consider this law as one of “expropriation of sold goods”, because it stipulates (art. 46, par. 2): “The legal documents for the alienation […] of confiscated buildings without a valuable title
 are legally null and void, except for the cases where the document had been drafted in good faith”. Therefore, it admits the legality of the sale “without entitlement” of nationalized buildings that had been forbidden by the Law 112/1995 and by the privatization laws, and merely conditions it by the “good faith”
 of the inhabitant who had bought the assets in question.

Since the second half of 2004, the issue of the reconstitution of private property was restated with a vengeance. The « Justice and Truth » coalition, which won the November 2004 elections with a long list of legislative priorities (all under the objective of containing corruption), first addressed the reform of the system of justice and the « provision of justice » to the owners. Indeed, the new government elaborated the Law no. 247 of July 2005 to embark on these two reforms, for which it assumed responsibility in front of the Parliament. The new law was built around the principle of restitutio in integrum (stipulating the restitution of all the buildings held by the Romanian state, including the various embassy or party quarters, which had been forsaken by the previous laws). Nevertheless, the former owners continue to accuse the government of having “renationalized” their properties, recognizing the legality of the sale of the nationalized buildings (“they restored the Palace of Justice, but not justice itself”, as a former owner bitterly noticed
). 

This short examination of the legislative framework allows us to notice that the laws that have been drafted in the field of restitution, as well as the associated jurisprudence, lack in consistency and often make the object of dispute and negotiations both among and within the various political parties (above all the PNPCD, the PNL and the Social Democratic Party).

“Restitution as a Reconstitution of National Identity”

The second question that we had asked at the outset regards the possibility / the impossibility of adding an “ethnic” interpretation to the restitution laws (in terms of « citizenship » and in terms of the “(re)construction of the nation” by the post-socialist authorities). Our hypothesis was that such an interpretation made no sense with regard to individual property, but it is quite relevant for communitarian assets (assets that belong to the different ethnic or religious communities). 

We have chosen to examine in greater detail the case of the Jewish community in Romania which seems particularly relevant for two reasons. Firstly, the Jewish communities in Eastern Europe were “victims” of a double spoliation – by the Nazis and their Aryanization policies, and by the communists, following nationalization. A second reason why we have chosen this case study regards the double quality of the members of the Jewish Community: they are both part of an ethnic minority and of a religious minority. Therefore, we deem this to be an illustrative, while by no means a typical, case, which may foster a wider reflection on the status of the “foreigner-outsider” and of the national minorities in particular, as reflected in the post-socialist property regime. 

The legislation concerning the restoration of private property at the beginning of the 1990s in the Central and Eastern European countries privileged certain victims (those of the majority population), while excluding the compensation of minorities (especially of the important ethnic minorities of Eastern and Central Europe, notably the Germans and the Jews), the non-citizens (emigrants who had lost or renounced their citizenship) and the non-residents (citizens of a state, who reside abroad). “The underlying moral economy framed a region-wide rhetoric of restitution as a reconstitution of national identity”
. “The minorities, such as the expatriates, were often part of the agenda to keep all types of ‘others’ out”
. 


The “Romanianization” and the Nationalization of the Jewish Assets

The first laws for the “Romanianization” of Jewish property were voted in July – August 1940, during the royal dictatorship. The national legionary state continued the “Aryanisation“ of the Jewish property between September 1940 and January 1941; in 1941 a National Commission for Romanianization was established within the Ministry for National Economy, to manage ”Aryanized” property. The available figures allow one to understand the width of this phenomenon, both at the level of individuals and at the level of the community: until 1943, 75 385 persons
 were banished from their apartments; between July 1942 and August 1944, based on the Decree-Law no. 499 / 3 July 1942, 1 042 buildings belonging to the Jewish communities (temples, synagogues, prayer houses, hospitals, schools, cemeteries, etc.) were confiscated.

After the instauration of the communist regime, like in the case of Czechoslovakia or other countries of Central and Eastern Europe, several normative acts were adopted, which invalidated the process of Aryanization and proclaimed the restitution of “Romanianized” properties (for instance the Law for the abrogation of anti-Jewish legislative measures, adopted in December 1944). In fact most of these assets were not effectively restituted. At the end of the 1940s several laws regarding the nationalization of Jewish properties were passed (especially the institutional networks for social and medical assistance and the teaching establishments: 1948 – the schools; 1949 – the hospitals, the medical centers, the asylums, the canteens, etc.). In the 1980s, the Jewish community was affected by the « demolition waves » of the buildings that had belonged to them: for instance, more than half of the Jewish prayer houses in Bucharest were demolished between 1985 and 1988
. 

The Restitution of Jewish Assets

In Romania, the process of restitution for the Jewish properties “Romanianized” during the Antonescu regime or nationalized by the communist regime was set in place after 1997, the date when the first normative acts of restitution appeared
.

Three main types of actors, who constituted themselves in order to defend the rights of the Jewish owners, are involved in this process of restitution of the communitarian assets:

· the local communities (in Romania, the Federation of Jewish Communities, based in Bucharest) ;

· the international Jewish agencies, among which the most important is the World Jewish Restitution Organization (WJRO), based in New York and Jerusalem, created in 1992 by the World Jewish Congress and government of Israel in order to represent the interests of Jews worldwide in the recovery of the Jewish assets after the fall of communism;

· and the foundations and associations constituted after 1989 at the regional or local level (the WJRO created an entire network of local and regional organizations, often in collaboration
 with the local Jewish communities).
In the case of Romania the “Caritatea“ foundation (“Charity”), created by the WJRO in 1997, which has exclusive rights to the communitarian assets that were restituted after 1997 (although – never forsaking its right of ownership – the Foundation conceded the right of use to the Federation of the Jewish Communities). In fact, the right of ownership belongs to the local antenna of the WJRO for very practical reasons – according to the representatives of the Jewish Community and of the Foundation (the local community, very limited as it is
, could not afford to engage the expenses for the restoration of the assets affected by restitution). 

While examining the legal status of the ecclesiastic assets during the communist regime, one should emphasize the fact that, in most of Eastern and Central Europe, the synagogues, as the public space that the Jewish population could still enjoy as a community, tends to become a centre for propaganda of the communist regimes that surfaced after 1950 (for instance a strong anti-alya propaganda), doubled by the tightest political control
. But in Romania, as opposed to the other Eastern and Central European states, the places of worship are affected more by the systematization of the cities in the 1980s than by the nationalization (a few of the most important synagogues are still the property of the Federation of Jewish Communities – it is the case of the Choral Temple in Bucharest, which functioned both as the centre of religious life and as community headquarters, or that of the “Holy Union” temple, which was transformed in the Museum of Jewish History in 1977). On the contrary, the patrimony of the Greek Catholic Church (forced to “unite” itself with the Orthodox Church in 1948
) and that of the Reformed Church were first nationalized, and then transferred to the Orthodox Church.
  
Conclusions
The literature on the restoration of the private property in Central and Eastern Europe proposes a double interpretation of the changes that occurred with the property regime. The first account stresses the features of continuity with pre-communist period and observes the fact that the events of '80s were often lived as a return to “normality”, as a nachholende Revolution
- as a rectified revolution. Like other countries of Central and Eastern Europe, recent Romania considered the interwar period as an essential reference: ideological or simply historical, this perspective forces the Romanian post-communism, to a certain extent, to give itself a definition which passes by the interwar period
. This “revolution of rectification” would also express itself in the elaboration of the “public policies of past” (we refer especially to the lustration, to the restoration of the properties and to the opening of archives). In the various analyses dedicated to the way in which the post-communist countries “broke loose” from the communist past through legislation intended to condemn its abuses, what dominates this field is an approach called "transitional justice". This perspective uses concepts and theories which were elaborated by the political and historic sciences in Germany (Vergangenheitspolitik) and in the Anglo-Saxon universities (Transitional Justice) 
. It underlines the fact that the political ideas, combined with the notions of “justice” and “injustice", guide the elaboration and the implementation of “the policies of the past”
. In spite of their descriptive interest, these studies are often prisoners of a normative perspective, the central question being, “Are the measures adopted by the post-communist States, just or inequitable?“
.

The second possible interpretation underlines the continuity between both regimes (communist and post-communist) of property and conceives the process of (re)creation of the private property as being marked by “the collectivist inheritance”. The post-communist regime of the property would only be “the completion of a process of appropriation opened in the communist period by the members of nomenklatura”
, which would mark the creation of “capitalism with a human face”
.  

We aim neither to confirm nor to counter the hypothesis of a transmutation of the cultural and political capital into economic capital through the process of (re) emergence of the private property in Romania after 1989
. Nevertheless, we noticed that the post-communist regime of the property still preserves the imprint of “the attachment to the ’personal property’
 of the socialist law”, and the fact that, at the beginning of 1990s, the constitution of property is privileged to the detriment of its reconstruction, “redistributive justice” is preferred to the retroactive, reparatory “justice”.

In this analysis, we use a “traditional” definition of the property, borrowed from the classic Roman law (the private property, dominium, being characterized by three elements: usus, usus fructus and abusus). This definition is widely disputed in the contemporary legal doctrine, which favors the idea of a “destruction of the property” for the benefit of a “bundle of divisible and overlapped rights”
. But we consider this “classic” definition as most effective for our study, because it allows us to understand that the private property created and recreated shortly after 1989 is a “quasi-property”, that the new holders of the rights of property on the nationalized buildings during the communist regime are “quasi-owners” indeed.
A final remark regards the possibility of using the case study of the Jewish community holdings as a sort of “privileged observatory”, which would allow us to highlight the meaning of the notions of “citizen” and “nation” in the legislation of restoration. The legislation of “quasi-restoration” elaborated at the beginning of 1990s (especially until 1997) gives us the image of a right of property, which can be understood in an ethnical perspective. These “Romanian people”, whose civil rights, including the right of property, are re-defined, and whose heritage of the former Party State
 is restored, “represent [...] an organic nation, by the ethnic understanding of citizenship”
. The case of the Jewish community possessions could constitute a “privileged observatory”, but at the same time, this is not inevitably “typical” for the problem of the minorities’ ownership, or for the property of ethnic or religious communities in post-communist Romania. If we refer to the restoration of the ecclesiastical possessions, a controversial question is the one of the assets and specifically of the places of the worship of the Greek Roman Catholic Church (Romanian Church United with Rome) and of the Reformed Church
, which were initially nationalized, and then transferred to the Greek Orthodox Church.
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